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MEMORANDUM FOR: Rae M. Huffstutler

Deputy Director for Administration
Central Intelligence Agency

- FROM: Steven Garfinkel (&z- W
, Director, Information Security’oversight Office

SUBJECT: Possible permanent iegislation regarding
limitations on nondisclosure policy

~John E11iff, a senior staff member of the Senate Select
Committee on Intelligence, has referred to me the enclosed
material relating to the proposed amendment of 5 U.S.C. § 7211
and 5 U.S.C. § 2302. The intent would be permanent substantive
legislation similar to Section 630 of Public Law 100-202, placing
limitations on the executive branch's authority to impose
nondisclosure policies on classified information.

El1liff advised me that the draft legislation had been
referred to him by staff of the Senate Governmental Affairs
Committee, who suggested that it might be offered as an amendment
to pending legislation that would amend the Ethics in Government
Act. They had referred it to E11iff to seek his views. He, in
turn, advised them that he would need to consult with certain
officials in the executive branch to hear their reaction before
forwarding his own views. He specifically asked for our

"informal"™ views, even to the extent that he was looking for a
telephone response or responses. '

To discuss our options and recommendations, I will chair a
meeting of representatives from the National Security Council
staff, the Departments of State, Defense and Justice, and the
Central Intelligence Agency on Wednesday, April 27, at 2:00 p.m.,
in my office. It is located in Room 6046 of the General Services
Administration Building, 18th and F Sts., N. W. Please call
Dorothy Cephas at 535-7251 with the name(s) of your representa-
tive(s). Because of space limitations, please 1imit the number
of your representatives to no more than two.

Enclosure
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Amending "o O30 oeevaion /2118 (underlined language is new; textual

language in parentheses is dele't'ed).

No nondxsclosure.polzcy, form, _agreeme’nt, erder or agency action

may prohibit or (sanction) impose a penalty for any oral

or

written disclosure of (1) information pretected by Section il

2302(b) (B) of this Title, cr 2) any naticnal security ‘

information other than that specifically fand

Properly jmarked as

classified; or, wunmarked but kneown byA.the emplocyee to be

classi fied; cr, unmarked but known by the emplcoyee tc be in the

process  of a classification determination. Ncr may any

noendisclasure policy, form, acreement, order or agency action

dirvectly or indirectly cbstruct, by requirement of prior

(written) authoriraticon,

limitaticn of authorized disclasure, ar

ctherwice, the right . of any individual ta (1) petition cr

communicate  with "Memberc o f Ci-:-nci'es.s in a'se-:«_n'e manner as

praovided by the rules and procedures of the Congy

n
m

s, or (23

discloase information overed b Section 2302 (b )

Title.

(Enforcement) The courte for the district in which the individual

recides, where the viazlatieon

cccuwrred or in the District

Columbia are authorized to  issue injuncticns, declaratcry

judgments, cor any cther appopriate

relief against any pxlicy,
rule, order, regulaticn, cantract, form, aQFeement, crder or

agency acticn which wauld viclate thics sectien.
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Urlsuscviouns mogd to Section € concerning Reprisals a new

subsection (a):

Section 2302C¢a) (2) A) of‘title S, u.s.

Code, s amended by
inserting the following:

" 3 s
(x) the granting or revcecation of a security clearance

or of access to classi fied infaormation or a secured

installaticn; "

N,

Declassified and ApproVed For Release 2013/04/25 : CIA-RDP90M0O0005R000900030023-0

e emimmaeay e o o



)
-b
]
. (-9
o .
Q)
o
O ’
o
1)
o
o
1=}
o))
o
oM
m..
g w
o (]
o
S &
= N
3 2
-1 m
(@]’
H L
D_u iy
Aln....,.,mm
O e
5.&.;.
AN < 5
X < Hipe
Mrﬂ 4
-~ 4
S N
.2.«.,0 -
S
m.w.& wn
B 2
o w0
e-l.v‘-
o NP4
) m.lnn’(fal.
L O3
T N
O el
M 3B
Y < S -
-t p..:\..va oo g Nar
) SRR TR
s oo AR Ao lye
B <C idherries s SPANE L
u“ m....m J.M. ) &.\& “\G....q 08
3 ©Q-V S AL j
Eahe]
LEE=¥
%an
g
L0

D

RIGHT TO PETITION

SUBCHAPTER II-EMPLOYEES'

CONGRESS

tition Congress

dually

Congress,

§ 7211.

Employees’ right to pe

to ‘petition
format

vel

in

or collect
to furnish

The right of employees. indivi

Congress or 8 Member o
ther House of Congre

to ei-

ion
thereof,

or

i
ss, or to a comm

ay

m

ttee or Member

i

not be interfered with or denied.

Added Pub.L. 9

1217,

8, 92 Stat.

197

~54, Title VII, § 703(a)(3), Oct. 13

5

Historical Note

Section effective 90 Legtslative
13. 1978 »ee aection WT of  history

L W 120

For fegislative

History.
snd purpose of Pub.l..

Date.

Effective
days after Oct.

Pub.L. 2504, ~et out as 3 nute uynder

section 11Ul of this title.

.Code Conr. agd Adm.News, p.

1978 U
.

-
-

Library References

States §§ 35 to 40.

Caited

CJ.s.

Uaited States C=4u.

ol

RDF’9OMOOOO5RO0900030023-0

Declassified and Approved For Release 2013/04/25 : CIA



nad b §zsvl

301 of the Rehabilization Act of 1973 129 US.C. 191); or

bt GOVERNMENT ORGANIZATION 130 ' v
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c'd Sydems Prowcteon Basrd 13 Msume Jurmecinty  SeTCe i3 Aot atabloh that officels why ook .
§ ond 10 sdpudiaic arpeal of denul 08 Ny Menis  Jupeawon action agaumat employce aé knowl- "
.\!)ﬂlhﬂl v. EEOC., MSPD 1984, 24 MSPA. 00g¢ of hu EEO complant. morcover, fve yean . .
5. elapred between EEO matter and the wipension. ) £rs
9. Burdes of proof . Harmon v. Depariment of Army, MSPS 1985, 39 ' g
Employee 19 not prove allegation of provibued M S PR 204, 1 .
repnsal by preponderance of the evdence. evi- ! -
:
Prohibited personnel practices ;
(a)(1) For the purpose of this title, “prohibited perzonne! practice” means any
scuon described in subsection (b} of this section. ‘ t
@ For the purpose of this section— : pe-
(A) “persorrel action™ medns— 4 g
4 a3 appointmeny; i p
tii) 3 premotion; 3 £y
(i) an action under chapter °5 of this title or other disciplaary or .
correciive 2etivn; ' 4 e
tiv1 3 desil, trarsfer. or reassignment : iy
(¥} 3 reinstatement; N ¢
\vil 3 restoration; ! i
: 3 tvii) 8 reemployment; Y or
RS (~iii) a performance evaluaton under chapter 43 of this tidle: ! of
e 73,!_'— tix) 3 decision concerning pay, benefits. or awards, or concerning edu- ! !
oy 3 X 2tion or training if the education or wraining may reasonably be expecied to =
ci" '2; tead 20 an appointment, promotion, performance evaiuation, or other action ¢ is
SEA éescnibed in this subparagraph; and . Suy
PR e —_— any owher siznificant chanys in duties or responsidiliies which is ot
RS /. 3 inconsisient with the emplovee’s salary or grade level; - ex-
,,5 _A_t:_g:l' with respect to an employee in, or applicant {or, 3 covered position in anagencyt - .
: (B) ~cuvered position” means any position in the competitive service, a career - S s
X anpoiztee position in the Senior Executive Service, or 3 position in the excopted
service, but does not include— .
(i) 3 position which Is excepied from the competitive service because of ¢
‘i3 confidential, policy-determining. policy-making, or pelicy-advocadrng char
acier, or ] :
(i) any position excluded from the coverage of this secdon by the * W
President based .0 a detarminazion 9y the President thut it is pecessary and o
warranted 3y conditions of gaod séminisiration. : nge
{C3 “agency™ mears an Executive zgencr, the Adminisirative Oifice of the "
Uaited States Courts. 2nd the Guvernment Printing Office. but does not in- |
clode— ' ‘
1) 3 Governmert corporation;
(i) the Federal Bureau of Inves:ization, the Central Inteiligence Agency.
the Defense Inteiligence Agency. the Natioral Security Agency. and, as
. detcrmined by the President. any Executive agercy or unit thereof the
: e principal function of which is the esacuct of {creign intelligence or counter- -
: intelligence activities; or . :
s {iii) the General Accountizg Office. : L
Any employee who has acthority to take, direct others to take, recommend. ¢r & ;3‘:
~ appreve any personnel acticn, shall aot, with respect to such authority— : = '“
- -4 1 disesiminate for or against any employee or applicant for employment— the
.. - (A) on the basis of race, c¢olor, religion. sex, or pational origia, &3 - ;r.r
: rroabized under section 113 of the Civil Rights Act of 1964 (42 USC. ¢ =7
. 2% 2000 15; P ik
S (B) oa the basis of age, a5 prohisited under sections 12 and 15 of the Aze 3 yied
235 Diszrimination in Employment Act of 1967 (29 U.S.C. 631, 423a); : or
&1 (C) on the basis of sex. as prohibited under section 6(d) of the Fair Labar = a
3 Suandards Act of 1938 (29 U.S.C. 206(d) ); . . . . s o
«D) on the bazis of hardicspping condition, as prohibited under secucs - con
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', _under the laws of any State, of the District of C

5 §2302

Tyv veste v i 33Uus Of political s!filiation, as prohibited
under any law, rul, or regulation;

(2) solicit or consider any recommendation or sLatement, oral or written, with
respect Lo 3ny individual who requests or is under consideration for any
personnel sction unless such recommerdation or statement is based on the
personal «nowledge or records of the person furnishing it and consists of—

(A) an evaluation of the work performance. ability, aptitude, or general
qualifications of sueh individual; or

(B) an evaluation of the character, loyalty, or suitability of sueh individy-
ak

(3) coerce the political activity of any person (includin
political enntributinn or service), or take any action a
appicant for eraploTment as a reprisal for the refusa!
in auch nolitica! aciivisy:

14} Geceive ar w Wy vdstruct any person w
A W woligeie for éniplonnieny

(3) influence any person to withdraw ‘rom comzetitien for any position for
the purpose ot imgroving or injuring the prospects or any other person for
employment:

(6) grant ar: preference or advartage not authorized b
tion W any empioyee or applicant for employment (ircluding Gefining the scope
or manner of comgetition or the requirements jor any position) fcr the purpose
of improving or :njuring the orospec:s of any partcular person for employment:

(%) appoint, empioy, promote, advance, or advocata for appointment, employ-
ment, promotion. or sdvancement. in or to a civiiian Position any individual who
3 3 reiative w28 defined in section S110(3X3) of (his ticie of such employer i
such position is in the agency in which such emplovee is serving as a public
official {as defired in section 21101ax2) of shis titles or over which sueh 2mployce
exercises jurisdiction or control as such 2n official;

take or fail o take 3 personrel aczion with respect w0 ary employee or
appucant for employment as a reprisal for— .
(A) & disclusure of information by an ecployee or applicant which the
employee ar appiicant reasonably believes evidences— s

(i) a violation of any law, rule, or regulation, or -t

Gii) mismanagement. a gross waste of funds

or 3 substaniial and spezific danger to public

if such dizclostra is not specificaily tronibited by law
not speciiicaliy required by Exccutive order to be k2
nationa! defense ar the conduct of foreigm aifairs:
(B) a disclosure o the Speciai Counsel of the Merit Systems Protection
Board, or %0 the inspector General of an agency or another employee
designated by the head of the AgENCy W receive such disclosures, of
information which the employee or applicant reasonably believes evi-
dences— ‘

th a violation of any law, rule, or regulation, or -

(ii) mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety;

(9} take or {2il to take any personnel action against any employee or applicant
for employment as a reprisal for the exercise of any appeal right granted by any
law, rule, or rezulation; .. o .

(10) discrim:nate for or against any employee or apglican:
the beeis of ennduct which does not adversely aifect the
employee or applicant ¢r the performance of othe
paragraph shall prohidit an agency from takin
suitability or fitness any corviction of the emp!

g the providing of any
L2:nst any employee or
of any person o0 engage

ith respect W such person’s

Yy faw, rule, or regula-

» an abuse of authority.,
health or safety,

a6d if sech information is
Pt secret o the interest of
or

for employment on
performance of tie
rs; except that sothing in this
g into account in determininy
ovee or applicant for any crime

olumb:a, or of the !,‘nited _States:
or -

(11) take or fail %0 2ake any other personnel aciion
to take such action violates any law, ruie, or regulation
concernirg, the merit sysiem principles contaired in

if the taking of or fadure
implemeatiag. or directly
section 2301 of this title.
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